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THE UNIVERSITY OF NEW MEXICO

FACULTY SENATE MINUTES
1976-77

THE UNIVERSITY OF NEW MEXICO
FACULTY SENATE MEETING
January 26, 1977
(Surranarized Minutes)
The January 26, 1977, special meeting of the Faculty Senate was
called to order in the Kiva at 4:00 p.m. by Professor Prouse.
After roll call by the Secretary -- a total of 61 Senators
being present, the number later increased to 63 -- Acting Dean
McRae announced the resignation of Nick Abdalla as one of the
College of Fine Arts representatives and the subsequent election
of Jane Abrams; Professor Prouse also announced the resignation of
Leonard Napolitano and the subsequent election of Robert Rehder as
one of the three voting deans.
Professor Prouse announced the following upcoming meetings: Senate
Executive Committee on February 1 at 4:30 p.m. in Ortega 335;
Faculty Senate on February 8 at 3:20 p.m. in the Kiva; and University
Faculty on February 15 at 3:20 p.m., also in the Kiva. All Senators
were urged to attend the University Faculty meeting.
By formal motion, Tim Gallagher of the UNM Daily Lobo was invited
to attend the meeting, and Professors Janet Roebuck and Sara Dawn
Smith were invited to participate in the meeting without restriction.
Professor Prouse explained that the emergency meeting had been called
concerning possible legal action to prevent the release of grades
to the Department of Health, Education, and Welfare. He then called
on Provost Travelstead for a chronology of events in the matter, and
the following summary was presented:

.I..

Background
A Spanish-surnamed student enrolled in an elementary
block involving student teaching was awarded a "D" in two
specific components of that block of courses with then~tation that he had deficiences in language skills. Review
has substantiated to the satisfaction of the Department of
Elementary Education, the College of Education, and higher
administrative authorities (including the Provost and President of the University), that the grades were based properly
on evaluation of performance by the faculty sup~rvisors and
on an "F" paper submitted as a part of the requirements of
the course.
Remedies were proposed to remove the "D's," which, if
satisfied would have had the effect of allowing the student
to proceed to other courses in the elementary curricula.
These remedies included a proposed testing of the stud~n~'s
language skills by writing another paper (under superv7s7on)
or taking specific instruction to remove the noted deficiency.
Those alternatives were rejected by the student. If he were
proficient in the language, as he maintains, this could have
been demonstrated in a matter of hours.

.,
Instead, he requested and was awarded a number of
internal University hearings, culminating in the office
of the President.
He alleged that because he received "B's" in two general English courses required of all students that he has
demonstrated a proficiency in language, thus implying
that he has no language deficiencies, and, therefore, has
been discriminated against because of his Spanish surname.
The University denies that any racial discrimination
existed in this case and reaffirms that the grades properly
were based on evaluation of performance and papers submitted in the class, that reasonable remedies were tendered
and refused by the complainant-- and, therefore, the grades
stand.
II. December 3 letter from Miles Schulze (Dallas Office of
HEW) to President Davis requests the following information
before January 10 to allow time for review prior to on-site
investigation by HEW team to be conducted during the week
of January 24, the investigation to be under the authority
of Title VI of the Civil Rights Act of 1964 and the University being subject to Title VI because it receives
federal financial assistance:
1.

All records, files, documents relating to the
internal review of this student's case.

2.

The grades of all persons enrolled in Elementary
Education 331 and 333 during the Fall, 1975,
semester, identified by race and national origin.
(Names are not needed at this time.)

3.

The grades of all persons who received gr~des
from Dr. Keith Auger for the three academic
years prior to the Fall, 1975, sem7s~er,
.
identified by race and national origin. This
includes grades in courses taught by Dr. Auger
and grades assigned in a manner similar to the
student's grades.

4.

The formal, written or unwritten,
procedures, and criteria relating
in general, for the University of
the college of Education, and the
of Elementary Education.

s.

The formal written or unwritten, policies,
procedures: and criteria for grading in
Elementary Education 331 and 333.

6.

The criteria or prerequisites for the senior
module in Elementary Education.
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policies,
to grading,
New Mexico,
Department

III. Meeting held January 22 with the following in attendance:
President Davis, Provost Travelstead, Dean Darling,
and Professors Auger, Hillerman, Roebuck, and Sara Dawn
~mith. Broad discussion of case with concerns expressed
but no conclusion reached.
IV. Legal advice sought by President to determine what
steps UNM could take - within the law - to prevent (temporarily or permanently) accessibility to grades awarded to
students by faculty members without jeopardizing the University's position with respect to possible non-compliance
with Title VI. The Provost emphasized that it should be
fully understood that if and when the University is officially held to be in non-compliance with Title VI, all
federal funds may be cut off from this institution.
V. HEW representatives arrived on January 24 to conduct
investigation under Title VI. Those attending initial
discussion:
President Davis, Provost Travelstead, Dean
Darling, Assistant Dean Rinaldi, Professor Hillerman,
and four HEW representatives. Broad discussion, with the
President reiterating UNM's position and the HEW representatives again stating their position that they need to
see the grades received by students from selected professors over a period of time. They also stated more than
once -- that day and later -- that their own regulations
might require that if the requested information was not
made available they would be forced to leave the campus and
probably rule in favor of the plaintiff.
VI. Provost Travelstead read in its entirety a January 25
letter from President Davis to Mr. Schulze and Ms. Dorothy
Stuck. The letter voiced the strong objection of the
group which met on January 22 (see III above) to sub~itting the grades requested in items 2 and 3 of II ab?ve,
i.e., in Mr. Schulze's letter. To quote from the President's letter:
This objection was based on the perceived view
of other faculty members as well as themselves
that there is deep apprehension and concern that
faculty, in the course of carryi~g out their.
duties, might be subjected to being ha~sled if
any minority student saw fit to complain on the
basis of discrimination because a grade was below
his/her expectations -- and that such a~prehension
could well have a chilling effect on fair and
objective grading of all students.
Further, while the rights of the complainan~ are
spelled out in the Civil Rights Act, there is
considerable concern about the rights of the
faculty members and their protection from
unsubstantiated allegations which reflect un-
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favorably on their professional integrity and their
academic freedom.
The apprehension is deep, and it is real.
In view of these developments, and my personal
concern, on behalf of the University of New
Mexico, I would like to protest parts 2 and 3 of
your directive of December 3, 1976, which pertain to the submission of grades awarded by professors of this University.
We believe this to be an intrusion on the rights
of the individual professor named.
(Frankly, we
wonder why HEW is investigating Dr. Keith Auger
and why he has been named in the complaint, since
he was not the professor responsible for grading
the courses in question.)
We also believe this to be an intrusion upon the
academic freedom of the University and its right
and responsibility to evaluate performance and
establish criteria for successful progress to
degrees.
At every stage of review, the grades awarded by
the faculty members involved have been upheld.
There was no indication of racial discrimination.
There was the academic discrimination of identifying unsatisfactory performance, and we are
prepared to stand on the record.
We believe, however, that the record should be
confined to the merits of the specific case and
the performance of the student involved . Therefore, before the University complies with parts
2 and 3 of your letter of December 3, 1976, we
respectfully request that the institution's and
faculty member's rights in these matters be reviewed by the next appropriate authority in HEW,
the Regional Director, Ms. Dorothy Stuck. Meanwhile, we will cooperate with the other portions
of your hearing, namely items 1, 4, 5, and 6,
which cover the review and internal procedures
and policies which are pertinent •

.Y!l_. Meeting of Academic Freedom and Tenure Corranittee held
January 25.
(Professor Roebuck, chairperson, late 7 in the
meeting expressed what the Corranittee felt were serious and
basic issues of principle and also the feeling ~hat Professors
Auger and Smith should not have to stand alone in a matter so
vital to all faculty members. She also thanked Provost Travelstead for his firm stand in protecting the faculty.)

------------I
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VIII. Meeting of Faculty Senate Executive Committee held
January 25.
(Professor Prouse reported an extended discussion
of legal questions in~olved as well as joint action by the
Senate and the Academic Freedom and Tenure Committee in this
matter, and said that an ad hoc committee of Professors Green
Flickinger, and Auger had been appointed to draft resolutions'
to be presented today. This resolution was reviewed and
edited, he said, earlier today and would be presented to the
Senate.)
IX. Further legal advice from a variety of sources, both on
and off campus, was sought by the President. He is also engaged in a search, as are others at his request, for viable
alternatives within the law which would protect the points
already referred to, and he is conducting another review of other
possible legal steps.
X. The Provost, at the conclusion of his summary, noted that
the Buckley Amendment prohibits public disclosure of student
records (including grades received) but does permit such information to be made available to authorized government officials
in their efforts to enforce the law. He cautioned that in the
discussion of the case there be no disclosure of details, including names of persons and grades they received.
Professor Green, chairman of the Senate's Faculty Welfare Committee,
reviewed the request of HEW for grades of persons classified by race
and national origin and presented a written statement relative to
the "pernicious effect of complying with such a request," and said,
"We are prepared to accept as individuals the critical evaluation of
o~r peers, just as we are prepared to investigate openly any individ~al's allegation of misconduct by one of our colleagues: ~e
r~sist efforts to investigate any teacher's grades by statisti 7al
distribution on the basis of ethnic origin or any other academically
irrelevant factor as being destructive of and incompatible with the
goals of higher education." In summarizing his remarks, Professor
Gre~n said further, "If they are to be o~ valu~, grades mu~t 1;>e.
assigned only on the basis of the academic achievement of individual
students. The academic community recognizes the possibility that
~ injustice may be done in individual cases; it has therefor~
in~tituted (1) a lengthy probationary period fo 7 teachers during
which each teacher is thoroughly evaluated by his 7o~leagues, .by the
~tudents he teaches, and by the administrative of~i 7ials of his
institution, and (2) a procedure by which any individual student who
alleges that he has been unfairly evaluated, for whatever reason,
is guaranteed a thorough investigation of his complaint."
At the conclusion of his prepared remarks, Professor Green reiterated
that a faculty member should not be permitted to stand alone when
an extremely important principle is involved. He commended the
Administration in appealing and urged the continuance of the appea~,
but expressed the opinion that we must be prepared to go to court in
the event of failure of the appeal to HEW.
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Professor Green thereupon presented three resolutions as follows:
I. Resolved: That the Faculty Senate of the University
of New Mexico regards the request of HEW for a blanket release of an individual professor's grades identified by
race and national origin of the students as an unjustified
intrusion into the academic process and in particular as a
threat to the necessary independent judgment required in
the process of evaluating student performance.
II. Resolved: That the Faculty Senate of the University
of New Mexico commends and approves the actions of the
university administration in its efforts to convey to
HEW the danger to academic freedom and the chilling effect
upon the independent professional judgment of individual
faculty members that the release of such information would
have in the academic community and resolves to do whatever
is necessary to assist the administration in its efforts.
III. Resolved: That the Faculty Senate of the University
of New Mexico hereby authorizes its Executive Conunittee to
initiate appropriate legal action and to raise such funds
as are necessary therefor to protect the faculty and defend the principles of academic freedom involved in this
matter should the Executive committee decide that legal
action has become necessary.
Extended discussion then took place, followed by the unanimous
adoption of the three resolutions. It was explained, however, that
Resolution III was indeed a contingency resolution, to be used only
when the University had exhausted its other legal remedies. Prior
to the approval of the third resolution, Professor Auger noted that
he had engaged an attorney when he thought it likely that the University would release his grades to HEW. The University should not
release them, he said nor should HEW request them, but he expressed
himself as being plea;ed with the present position the Univers i t y has
taken.
Professor Roebuck expressed her thanks on behalf of the Academic Free~om and Tenure committee for the Senate's prompt attention to this
important issue.
The meeting adjourned at 5:35 p.m.
John N. Durrie
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THE UNIVERSITY OF NEW MEXICO
ALBUQUERQUE. NEW MEXI CO 87131

OFFICE OF Tl 11·: PRE~!

January 25, 1977

C / IE
JA1 ..
. .)
Mr . Miles Schulze, Branch Chief
Higher Education, HEW

Ofi lCE OF TN£ PROVOST

Ms. Dorothy Stuck, Regional Director
Office of Civil Rights, HEW
1200 Main Tower Building
Dallas, Texas 75202
Dear Ms . Stuck and Mr . Schulze :
In my communication to you dated 20 Janua ry, 1977, I indi cated that the University would make available to Mr . Frank
Sanders and the investigati ng .team o f HEW "all F~ ssibl e infor mation available -- short, of course, of violating the rights
of the professors involved to teach without in terference, and
threats of coercion . "
S1Jhs 0.01JPnt:Jv, in a meetina in mv office on Ja nuary 22, 1977,

c ertafn o f i~e p rofessors ~invol~ed plus the chairperson of
the Faculty Academic Freeaom and Tenure Co~~ittee , Dean of
th e Coll eg e of Education, and Provost voicea t hei r s trong
obj ection to submitting the grades requested in y our le tter
of December 3, 1976 -- specifically iteffiS 2 and 3 .
This objection was based on the perceived view of other faculty
members as well as th emselve s that there is deep apprehension
and concern that faculty , in the course o f car rying out their
duties, might be subjected to being hass led if any minority
student saw fit to complain on the basis of discrimination
bec ause a grade was below his/her expectations -- and that such
appreh ension could well h av e a chilling effect on fair and
objective grading of all students.
Further, while the ri ghts of the compla inant are spe ll ed out
in the Civil Ri c hts Act, there is co nsiderable concern about
the rights of the faculty members and their prote ction f rom .
unsubstantiated allegations which re f lect un favora bly on the ir
pro fessional integrity and their academic fre edom .
The appr e hension is deep, and it is real .

Ms. Dorothy Stu ck
Mr. Miles Schulze
Page Two

January 25 , 1977

In view of these developments , and my personal concern, on
b ehalf of the Univers ity of New Mexico , I would like to
pr<?test parts 2 and 3 of your directive of December 3 , 1976,
which pertain t o the submission of grades awarded by pro fessors of this University.
We believe this to be an intrusion on the rights of the indivi dual professor named .
(Frankly, we wonder why HEW is investigating Dr. Keith Auger and why he has been named in the
complaint, since he was not the professor responsible for
grading the courses in question.)
We also believe this to be an intrusio n u pon t he academic
fre edom of the University and its right and responsibility
to eval uate performance and establish criteria for successful progress to degrees.
At every st age of review , the grades awarded by the facul ty
members involved have been uph e ld . Th ere was no indication
of racial discrimination .
There was the academic discrimination of identifying unsatisfactory performance , and we are
prepared to stand on the record .
We believe, however, that the record should be confined to the
merits of the specific case and the performance of the student
involved .
Therefore , before the University complies with
parts 2 and 3 of your letter of December 3, 1976, we respectfully request that the institution's and ~i<.rflty member ' s
rights in these matters be reviewed by th c A~ppropriate authority i n HEW, the RE'<j"icnal Director, .Ms . Dorothy Stuck . Meanwhile, we will cooperate with the other portions of your hea r i ng, namely items 1, 4 , 5 , and 6, which cover the review and
i nternal procedures and policies which are pertinent .
Sincerely,

{/ch.,:.,. f[b ~

William E . Davis
President
cc:

v1

Provost Chester c. Travelstead
Dean David Darling
Professor Janet Roebuck , Academic rreedom & Tenure Committee
Dr. Keith Auger

